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A provision in a charter granted by a State to a railroad company, by which
“ the capital stock of said company shall be exempt from taxation, and its.
road, fixtures, workshops, warehouses, vehicles of transportation and other
appurtenances, shall be exempt from taxation for ten years after the com-:
pletion of said road within the Iimits of this State,” does not exempt the
road, fixtures and appurtenances from taxation before such completion of the -
road.

The omission of taxing officers to assess certain property cannot control the
duty imposed by law upon their successors, or the power of the legislature
to tax the property, or the legal construction of a statute under which its
exemption from taxation is claimed.

The original suit was brought by the sheriff, and ex officio
collector of taxes, of the parish of Madison in the State of -
Louisiana, to recover the amount of taxes assessed, under gen-
eral laws of the State, in 1877 and 1878 to the Vicksburg;
Shreveport and Texas Railroad Company, and in 1880 to the
Vicksburg, Shreveport and Pacific Railroad Company, upon
thlrty-four miles of railroad, with fixtures and appurtenances,
in that parish. )

The Vicksburg, Shreveport and Texas Railroad Company
was incorporated on April 28, 1853, by a statute of Louisiana,
to construct and maintain a railroad from a point in the parish
of Madison on the Mississippi River opposite Vicksburg, west-
ward by way of Monroe and Shreveport, to the line of the-
State of Texas..

Section 2 of that statute was as follows: “The capital stock
of said company shall be exempt from taxation, and its road,
fixtures, workshops, warehouses, vehicles of transportation, and
other appurtenances, shall be exempt from taxation for ten
years after the completion of said road within the limits of this
State.”

The eastern part of the railroad, from Vicksburg to Monroe,
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about seventy-five miles, was completed before January 1,1861 ;
‘and the western part, from Shreveport to the Texas line, about
twenty-five miles, was completed before January 1, 1862;
leaving the central part, from Monroe to Shreveport, about one
- hundred miles, uncompleted. The further construction of the
_ road was prevented and suspended during the civil war, and
. much of the track, bridges, stations and workshops was de-
stroyed by the hostile armies.

. Soon after the return of peace, a holder of four out of aJarge
number of bonds secured by a mortgage executed by the cor-
poration on September 1, 1857, of its railroad, property and

. Tranchises, commenced a suit in a court of the State of Louisi-
ana, and obtained a decree for the sale of the whole mortgaged
property, and it was sold under that decree.

Upon a suit afterwards brought by a very larﬂe number of
the bondholders, in behalf of all, in the Circuit Court of the
United States, that salé was, by a decree of this court at: Octo-
ber term, 1874, annulled as fraudulent and illegal, and the rail-
‘Toad, property and franchises ordered to be sold for the benefit

. of the bondholders and other creditors of the corporation.
- Jackson v. Ludeling, 21 Wall. 616.

. 'On December 1, 1879, they were sold pursuant to this
decree, and purchased by a .committee of the bondholders, who
on the next day organized themselves with their associates into
a corporation under the general statute of Louisiana of March
8, 1877, by the name of the Vicksburg, Shreveport and Pacific
Railroad Company, and now claimed to be entitled under this
statute to all the rights, powers, privileges and immunities of
the Vicksburg, Shreveport and Texas Railroad Company, in-
cludiny its exemption from taxation.

In 1881 and 1882 the new corporation made contracts for the

“completion of the railroad between Monroe and Shreveport, and
began to complete it ; but it has not yet been completed.

The Supreme Court of Louisiana held, that the provision of
the statute of 1858, exempting the railroad, fixtures and appur-
tenances “from taxation for ten years after the completion of
said road,” did not relieve the old corporation from taxation
before the road was completed ; and therefore gave Judgment
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for the plaintiff, without determining whether the new corpo-
ration had succeeded to the rights of the old one in this respect.
34 La. Ann. 954.

A writ of error was sued out by the defendant, and allowed
by the Chief Justice of that court, because there was drawn in
question the validity of a statute of, or an authority exercised
under, the Stateron the ground of its being repugnant to the
Constitution of the United States, as impairing the obligation:
of contracts, and the decision was in favor of its validity.

Mr. Edgar M. Johnson for plaintiff in error. Mr. George
Hoadly, and Mr. Edward Colston were with him on the brief.

Mr. Thomas O. Benton for defendant in error. Mr. Jokn 8.
Young was with him on the brief.

Mz. Jostioe Gray delivered the opinion of the court. After
stating the facts as above reported, he continued :

In determining whether a statute of a State impairs the ob-
ligation of a contract, this court doubtless must decide for itself
the existence and effect of the original contract (although in
the form of a statute) as well as whether its obligation has
been impaired. Louisville & Nashville Railroad v. Palmes,
109 TU. S. 244, 256, 257, and cases cited ; Wright v. Nagle, 101
U. S. 791, 794 But the construction given by the Supreme
Court of Louisiana to the contract relied on in the present case
accords not only with its own decision in the earlier case of
Baton Rouge Railroad v. Kirkland, 33 La. Ann. 622, bu’s with..
the principles often affirmed by this court.

In the leading case of Providence Bank v. Billings, 4 Pet.
514, Chief-Justice Marshall, speaking of a partial release of the
power of taxation by a State in a charter to a corporation, said :
“That the taxing power is of vital importance; that it is essen-
tial to the existence of government ; are truths which it cannot
be necessary to reaffirm.” ¢ As the whole community is inter- .
ested in retaining it undiminished; that community has a right
to insist that 1ts abandonment outrht not to be presumed, in a
case in which the deliberate purpose of the State to abandon it
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does not appear.”  We must look for the exemption in the
language of the instrument; and if we do notfind it there, it
would be going very far to insert it by construction.” 4 Pet.
561-563. . )

In Philadelphia & Wilmington Railrodd v. Maryland, 10
‘How. 876, ChiefJustice Taney said: “This court on several
‘occasions has held, that the taxing power of a State is never
presumed to be relinquished, unless the intention to relinquish
is declared in clear and unambiguous terms.” 10 How. 393.

- In the subsequent decisions, the same rule has been strictly
upheld and constantly reaffirmed, in every variety of expres-
sion. It has been said that “ neither the right of taxation, nor
any other power of sovereignty, will be held by this court to
have been surrendered, unless such surrender is expressed in
- terms too plain to be mistaken ;” that exemption from taxation
“should never be assumed unless the langunage used is too clear
- to admit of doubt;” that “nothing can be taken against the
- State by presumption. or inference; the surrender, when |,
claimed, must be shown by clear, unambiguous language,
which will admit of no reasonable construction consistent with
the reservation of the power; if a doubt arise as to the intent
of the legislature, that doubt must be solved in favor of the
State;” that a State “cannot by ambiguous language be de-
prived of this highest attribute of sovereignty;” that any con-
* tract of exemption “is to be rigidly scrutinized, and never
permitted to extend, either in scope or duration, beyond what
the terms of the concession clearly require;”” and that such ex-
emptions are regarded “as in derogation of the sovereign au-
thority and of common right, and therefore not to be extended
beyond the exsct and express requirement of the grants, con-
strued strictissimé juris”  Jefferson Branch Bank v. Skelly,
1 Black, 436, 446; Gilman v. Sheboygan, 2 Black, 510, 513;
Delaware Railroad Tax, 18 Wall. 206, 225, 226 ; Hoge v. Rail-
road Co. 99 U. 8. 848, 855 ; Southwestern Railroad v. Wright,
116 U. 8. 231, 236 ; Arie Railway v. Pennsylvania, 21 Wall.
492, 4995 Memphis Gaslight Co. v. Shelby Tuawing District,
109 U. 8. 398, 401; Zucker v. Ferquson, 22 Wall. 527, 575;
West Wisconsin Railway v. Supervisors, 98 U. S. 595, 597;
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Memplis &- Little Rock Railroad v. Railroad Commissioners,
112 U. S. 609, 617, 618,

- It is argued in support of this writ of error, that as the ex-
emption from taxation of the capital stock was unqualified and
perpetual, and began at the very moment of the creation of the
corporation the further exemption of the railroad and its appur-
tenances, conferred in the same section, was intended to begin
at the same moment, although limited in duration to ten years
after the completion of the road ; and that the legislature, while
exempting the railroad from taxation for ten years after its com-
pletion, could not have intended to subject it to taxation before ,
its completion and while its earnings were little or nothing.

-On the other hand, it is argued that the consideration of the
exemption from taxation, as of all the franchises and privileges
granted by the State to the corporation, was the undertaking. |
of the corporation to prosecute to completion within a reasona-
ble time the work of building the whole railroad from the Mis-
sissippi to the Texas line; that one reason for defining the ex-
emption of the railroad and its appurtenances from taxation as

.“for ten years after the completion of said road,” without in-
cluding any time before its completion, was to secure a prompt
execution of the work, and to prevent the corporation from
defeating the principal object of the grant, and prolonging its
own immunity from taxation, by postponing or omitting the
completion of a portion of the road; and that the State had
never allowed a similar exemption to take place, except after a
railroad had been entirely finished ; and this argument is sup-
ported by the opinions of the Supreme Court of Louisiana in
State v. Morgan, 28 La. Ann. 482, 491; and in the case at bar,
34 La. Ann. 954, 958.

Each of these arguments rests too much on inference and
conjecture to afford a safe ground of decision, where the words
of the statute creating the exemption are plaln definite and
unambiguous.

In their natural and their legal meaning, the words “for ten
years after the completion of said road” as distinctly exclude
the time preceding the completion of the road, as the time suc-
ceeding the ten years after its completion. If the legislature
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had intended to limit the end only, and not the beginning, of
the exemptlon, its purpose could have been eas11y expressed by
saying “until” instead of “for,” so as to read “until ten years
after the completion,” leaving the exemption to begin im-
mediately upon the granting of the charter.

To hold that the words of exemption actually used by the
legislature include the time before the completlon of the roa,d'
Would be to insert by construction what is not to be found in
the language of the contract; to presume an intention, which
the legislature has not manifested in clear and unmistakable
terms, to surrender the taxing power; and to go against the
uniform current of the decisions of this court upon the subject,
as shown by the cases above referred to.

The omission of the taxing officers of the State in previous
years to assess this property cannot control the duty imposed
by law upon their successors, or the power of the legislature,
or'the legal construction of the statute under which the exemp-
tion is claimed.

In the case of Morgan v. Lovisiana, 98 U. 8. 217, affirming
the decision in 28 La. Ann. 482, neither this court nor the
Supreme Court of Louisiana expressed apy opinion upon the
question now before us, because both courts held that, the sale
of the railroad in that case having taken place before the
passage of the statute of 1877,"whatever rights were con-
ferred by-a similar clause of exemption had not passed to the
purchasers.

Judgment affirmed.

Mkz. Jusrice Fiero, with whom concurred Tae Crrer Justior,
Mz. JusticeE MiLLER, and Mz. Justice BrapLEY, dissenting.

I am obliged to dissent from the judgment in this case. I
agree with the majority of the court in all that is said in the
opinion as to the construction of statutes, which are alleged to
exempt from the taxing power of the State property within its
jurisdiction. Where there is a reasonable doubt as to their.
construction, whether or not they create the exemption, it
should be solved in favor of the State. But here it does not
seem to me there can be any such doubt. The statute in ques-
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tion declares that the capital stock of the company “shall be
exempt from taxation, and its roads, fixtures, workshops, ware-
houses, vehicles of transportation, and other appurtenances, shall
be exempt from taxation, for ten years after the completion of
said road within the State.” This exemption was designed to
aid the road, and was, therefore, much more needed during its
construction than when completed. It seems like a perversion
of the purpose of the statute t6 hold that it intended to impede
by its burden the progress of the desired work, and relieve it of
the burden only when finished. The enterprise is to be nursed,
according to the majority of the court, not in its infancy, but

when successfully carried out and needs no support.
I am authorized to say that the Cmier Justicr, M=. Justice

Mirree and Mr. Justioe BrRapLEY concur with me in this dis-
sent. ‘

HIGGINS & Amother . McCREA.

RRROR TO THE OIRCUIT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF OHIO.

Submitted January 8, 1886.—Decided March 1, 1888,

The rules of a Board of Trade were part of the contract sued on, and author-
ized plaintiff, who was a member of the board and, as & commission
merchant, had bought produce for future delivery on account of defendant,
to offset and settle such trade by ather trades made by plaintiff, and to
substitute some other person for the one from whom he purchased the pro-
perty. Acting under this rule plaintiff released the seller from his contracf,
angd, having many similar transactions in his business, proposed to himself
to substitute in the place of the contract with seller, the agreement of such
other contractor as might be available for the purpose at the time of settle-
mont, but designated no particular contractor or contract: Held, (1) That
it was a question of lawsfor the court whether this was & substitution with-
in the meaning of the rule : (2) That an instruction to the jury upon these
facts that there had been no valid substitution of other contracts for those
which were cancelled and plaintiff could not recover was correct.

In Ohio the validity in law of a counter-claim by defendant depends upon the
allegations respecting it, without regard to ailegations and admissions of the



